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PROCEEDINGS
MR. PRESIDENT:
Good moming, everybody.

Mr. Registrar, could you open the proceedings please.
MR. HOMETOWU:
Thank you, Mr. President.

Trial Chamber lil of the International Criminal Tribunal for Rwanda, composed of Judge Dennis Byron,
presiding, Judge Gberdao Gustave Kam and Judge Vagn Joensen, is now sitting in open session
today, Monday, the 7th of June, 2010, for the continuation of the trial in the matter of the
Prosecutor versus Karemera et al., Case No. ICTR-98-44-T.

Thank you.
MR. PRESIDENT:
Thank you.

The appearances are the same.
MR. WEBSTER:
Actually, there's a slight adjustp
the parties. I'd like to i
months. The first is Ak
Jessica Singer. Both of
Thank you.
MR. PRESIDENT:
Thank you, Mr. Webster. We do wel
have a successful tour of duty while you
MR. ROBINSON:
Excuse me, Mr. President, | also have a new
He's Jose Ordonez from the University of Ottawa |
MR. PRESIDENT:
Yes. And we also welcome you to the Tribunal and to our trial, and hope you have a useful tour of duty
and enjoy it

d right here behind me, so W

al. And we hope you

duce to the Chamber this morning.

a. Thank you.

Well, gentleman and ladies, we now have to address the motions for continuance.

We think that we should separate the applications of Nzirorera and Ngirumpatse, and we would like to

JEAN BAIGENT - ICTR - TRIAL CHAMBER Iif - page 1

sy

KAREMERA ET AL MONDAY, 7 JUNE 2010

. 0 > N

deal with the Nzirorera motion first. We have considered already the filings in the matter and we just
thought that — we wondered if there was an additional submission that you would like to make before

ially if you've seen my reply brief which has been filed this
Imost everything that | wanted to say. But since you're giving me this
ant to pass on it and, if you don't mind, | would just fike fo take a few

is, basically, a cry for help because as the

sees that it's really impossible to do our jobs if the representation of our clients

. . ghsult in our own incarceration and the loss of our liberty simply for defending our clients. And

as |'ve said in my papers -- an unacoeptable risk that | don't wish to take and | don't think |

should have to take.

And for my brothers in the Prosecution, | ask them to join us because it affects them as well. If they
attain a conviction in a trial that's not fair against a defence that's not vigorous and unrestrained, then
they too are impacted and affected.

And the three of you are fathers on the Bench. And I ask for your help because you too are affected
when your trial judgements are the product of a one-sided trial in which one of the participants cannot
faily and accurately present their side of the story. And | don't think that any of us in this courtroom
want that.

Now, you know that we've had intemational justice for 60 years now. There were many trials that
followed the Holocaust in Germany and, to my knowledge, not a single lawyer who defended any of
those people found themselves in jail for things that they did in the course of that representation.

And while there are many laws against negating the Holocaust on the books in Germany and other
countries, Germany has been able to reconstruct itself quite well without enforcing those laws against
lawyers who practiced in the tribunals that followed the Holocaust. And in Japan, that society has
reconstructed itself quite well without ever resorting to jailing the lawyers who defended people at the
Tokyo tribunal. And in our more recent tribunals in Yugoslavia, Sierra Leone, East Timor, those people
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have been able to move on 15 - or 10 years after the fact without jailing any of the lawyers who
defended people at those tribunals.

And while | understand the concem of the Rwandan government, this is not a proper response. And,
for me, as an individual defence lawyer, I'm not prepared to allow myself to be subject to that kind of
repercussion for my work here in the Tribunal.

You know, today a long way away in the United States, my daughter is taking the law school entrance
examination. She wants to be a human rights activist for Amnesty Intemational or

Human Rights Watch — something like that, and | think if she looks back at her father's career to this
moment, | don't think she would be very proud of me if | conducted business as usual in the face of the
arrest of one of my colleagues for doing his job.

And so I'm not prepared to conduct business as usual. And I think all of you on the Bench, you're
fathers, you know how | feel. And, really, that's the most important thing to me.

And so | ask you, Mr. President and members of the Trial Chamber to grant o4

MR. PRESIDENT:
Yes, Mr. Weyl. Mr. Wi
MR. WEYL:
Mr. President, it was my
comments in support of our mé
MR. PRESIDENT:
Yes, Mr. Weyl, that's quite correct.
just wanted to make certain - | wanted
Nzirorera's motion or supporting your own. °
MR. WEYL:
Mr. President, my submissions are in respect of tion. And you would understand that these
submissions would clearly dovetail with those which have been submitted by my learned colleague,
Peter Robinson.

e supporting

We are faced with a very serious situation — an extremely grievous situation. And | must say that this is
not only a matter for future generations, but it is something that relates to us ourseives. We are not
machines for processing files and making submissions in court. We are lawyers with consciences.
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Today, | have my own conscience layed bare before me. And, therefore, | must ask myself whether in
my capacity as a lawyer | will continue to perform my duties without betraying my profession, if |
, the circumstances that now prevail.

hich is known as the right to withdraw; whereby, any worker who faces
ak, labour legislation in the face of danger. That is the way | feel today. |
e is characterised as being a negationist because eight years ago they
& any jurisdiction whatsoever in an attempt to defend certain charges
elating fp genocide that have been raised, and that if, for such

a report, then | think that proceeding in those

m a lawyer today not to defend my prerogatives as a lawyer, but| ama
39® t the interests that | have been called to defend. That is why | must state
g that today | do not feel fully empowered to discharge my mission with the due guarantees in

| will therefore be Aerring if | continue to proceed -- without necessarily leading to a situation where | will
not be respecting the ethics of our profession. That happens to be the case with the arrest of
Peter Edinder, because it is today, a situation where our rights have been taken over and are held

hostage in Kigali.

| was at pains to read Mr. Webster's reply to the motion. | was at a loss when | felt that it was the
Rwandan authorities who were supposed to react in the proper manner. And | was at a loss when |
read Mr. Webster's response which should somehow have been in support of Mr. Erinder. But when |
listened to Mr. - when | read Mr. Webster's reply, | can hear Mr. Ngoga's voice and that is
unacceptable.

You see, Mr. President, tomorrow you may have to call witnesses to this court and put them through the
rituals of questions from the Prosecutor when he repeatedly asks all the witnesses whether they do
accept that there was a genocide. Yes, tomorrow. Would they have to account for having answered or
for not having answered?

Mr. Webster - or another prosecutor could put those questions to the witnesses, and is that exposing
those witnesses to arrests — to potential amrests tomorrow? Or to the risk of paying the same price that
Mr. Erinder is paying today; namely, that they testified on behalf of the
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Defence? Is it reasonable to expect that these people should be accused and even arrested tomorrow
for having appeared in that manner?

After reading Mr. Webster's response, Mr. President, how can it be expected of me to ask any question
whatsoever to any witness whatsoever without worrying about the manner in which | have put those
questions, and without worrying that tomorrow | might be held accountable for having been a
negationist in my questions? A question which may have been interpreted by Mr. Ngoga and supported
by Mr. Webster as being contrary to Rwandan legisiation.

How am | going to be able to file motions free -- how am | going to make submissions freely in this court
in that context? My submissions are not for myself -- my motions are not for myself. They are part of
the discharge of my sovereign and full and independent and *inviolable duties as a lawyer.

So today our mission is under threat. it is not only us as lawyers who are under threat; it is our miss
been trampled upon,

So, Mr. President, you must recognise that
their rights are in peril; their rights h
for us to continue to discharg

procedure — 0 long as the rights
the Accused would not have been uphet
application of the law as far as the Acc:
without being subject to threat from the Rwand
Mr. President, to adjourn these proceedings. Tha
MS. DIAGNE-MBAYE:
Good moming, Mr. President. Good moming, Your Honours.
On a point of methodology, Mr. President, when you spoke, your position was that you wanted to rule
on each of the Defence motions that have been filed. But you must have noticed, Mr. President, that
there was no motion — no written motion from Edouard Karemera's Defence team. The simple reason
was that our team knew that we would be present in court this moming; that we would see you and that

s in this context that | ask you,

we would talk to you this moming and that you would hear us this moming.
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Mr. President, you yourself at the beginning of our proceedings provided a framework to guide our
proceedings when you indicated that you wanted to first rule on Mr. Weyl's motion. And then

atrordl application, but which will be along the same lines as the
learned colleagues, basically on all points. But | would like it to be separate from
ues. itis a separate, distinct and individual motion which states the position
@ team, even if the points all coincide with those raised by — in — in the other

What I'm saying simply, therefore, Mr. President, in order not to waste time, is that my two leamed
colleagues have already raised a number of points which include what Mr. Karemera's Defence team
would also be saying. But the fact is that, Mr. President, we do not need many hours to make this
application. All we are saying is that there is a threat - there is extreme danger and this is in relation
with what has just happened on the other side.

| was very unpleasantly surprised by the arrest of Mr. Erlinder because | had always believed that our
Tribunal was independent - that our procedures were independent here in Arusha.

Now, Mr. President, when a leamed colleague, Mr. Erinder — it could be me, it could be Mr. Robinson,
or it coukd be Mr. Weyl who would be in Kigali tomorrow. We are lawyers and we are entitled to appear
in court across the world.

Now, if we have some clients in Kigali tomorrow, and, simply because we are in Kigali we are locked up
because of the statements and representations and applications that we make here at this Tribunal - in
the context of the defence of persons who have been accused here before you — Mr. President, | don't
know whether you understand the message that Kigali is sending out to the entire world. Itis an
unacceptable message. It is a message that should not be entertained.

Mr. Erlinder is a leamed colleague who has defended persons here in this Tribunal and he has made

JEAN BAIGENT - ICTR - TRIAL CHAMBER Il - page 6
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1 statements in that context. Now, Mr. President, is it true that lawyers cannot be above the law. They 1 Madam Dior-Diagne's oral submission of a few moments ago.
2 may have some measure of immunity when it comes to advocacy and this is recognised across the 2
3 world. We have the right, Mr. President - so long as we are courteous to the court, we have the right to 3 At this stage, would suggest that the record is — is quite complete. 1 doubt that there's very much
4 say that which must be said in the exclusive defence of the interests of the accused persons. 4 - response is still appropriate.
5 - .
6 Mr. Eriinder, Mr. President, in support of his client here in Arusha, made the statements and eyl in particular, specifically conceming his aflegation that the Prosecution
7 representations that he deemed fit to be made in that context. And when he got to Kigali under a very . B Bcoga in this courtroom. And | think any careful reading of our response
8 ambiguous pretext, Mr. President, which we are not even able to understand, claiming that he is a g 10 - g circumspection about Mr. Weyl's statement.
9 negationist or a revisionist lawyer, under those circumstances he was amested. And we now can say _
10 that we don't even know what the real circumstances are. fon is hade reference to Mr. Ngoga's public comments.
11 . d not have access to any written documentation from
12 So there is danger in the house, Mr. President, for him, for us. And, therefore, in order to uphold the sBet d document now.
13 dignity of our profession, we cannot allow this to continue. It is for these reasons that we believe that
1" this moming, as has been the case always, you and your learned colieagues, the Honourable Judg e e o the Registrar of this Tribunal on the 2nd of June and indicated in response
15 would pay attention and heed our call. This situation is too serious for us not to take the pesiilisary enquiry A0 been made of him that Mr. Erlinder's aest is not at all retated to his assignments
16 decisions relating thereto. TR. So i we bear in mind what Mr. Ngoga himself says, along with the three other issues that
17 : 8:3__ addressed, if only obliquely in its response, this Chamber should have a global view of
18 Mr. President, my leamed colleagues have wij
19 all proceedings to be adjoumed so Y
2 dangerous hands which are hg in our response, we made reference to Mr. Eriinder's presence in Rwanda to represent
7 2 Victoire Ingabire. The circumstances under how he came to be assigned or solicited to represent her
2 Mr. President, until . 2 are not clarified, but according to statements that he allegedly made, he was present in Rwanda in his
23 for us to appear before yo b] capacity as a defence attomey to a Rwandan political opposition figure.
2 because we do not know how 24
25 Mr. President, we believe that you:s % The second thing that should be noted which was also indicated in a footnote to our response ~ in
% proceedings to be suspended. 2% our - contained in our response is that allegedly Mr. Erlinder filed a lawsuit against President Kagame
27 7 in Okiahoma, in his home territory -- Mr. Erlinder's home territory in federal court accusing him of certain
28 As lawyers, those of us who are opposite thit f .o: is fully satisfied with what is 28 crimes committed in 1994.
2 happening to our leamed colleague, Mr. Edi of us on this side can only come 2
K| to the position whereby we cannot pretend to p f there were no problem. k'] So there's another issue, which is Mr. Erlinder's involvement in bringing lawsuits against Mr. Kagame
31 3 and other members of his government.
32 It is for this reason, therefore, that we ask for a suspension. We even urge you to support us in our 32
33 fight - or, at least, to release us to continue to fight for the release of our leamed colleague 3 And then the third matter that we addressed in our response are comments that it seems Mr. Erlinder
K} Mr. Edinder. Thank you. k') made at a conference of intemational defence attomeys in Brussels, which had been organised a week
35 MR. WEBSTER: 35 or 0 before his amrival in Rwanda.
36 Once again, good morning to everyone. We, in the Prosecution, have taken very careful note of the 3
37 written submissions filed by Mr. Robinson and the Ngirumpatse team, and certainly 37 And my understanding is that he delivered a paper - the paper is available on the Intemet, we provided
JEAN BAIGENT - CTR - TRIAL CHAMBER 1ll - page 7 JEAN BAIGENT - ICTR - TRIAL CHAMBER I} - page 8
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a copy and annex to our response. I'm not sure if that paper was written in 2009 or recently. The only
indication | have is that it comes from that Ainternational association of defence attorneys in relation to
conferences that they organised just recently in the year before. So whether it comes from 2009 or
2010, | cannot be sure. But clearly, based on our response and what I'm saying right now, the entire
issue is sketched out before this Trial Chamber.

The Prosecution does not minimise the seriousness of the cumrent situation. It is a matter of concern.
But the issue before us is what we can do in our capacity as lawyers and members of this trial to
address it or how it should be addressed or if it should be addressed.

My understanding is that Mr. Erlinder was stopped or arrested pursuant fo Rwandan judicial
procedures. And as lawyers, we should be able to observe and respect the judicial procedures of
domestic national jurisdictions.

There are laws in Rwanda against negation of the genocide. Presumably Mr. Erfinde!
the charges against him. Based on Mr. Robinson's submission and the annexes to hi

situation.

And | wonder what we
situation and the Defence
procedures that are ongoing: ¢
ability to confront the allegations 3
should be related. .

So without minimising the situation, it is a si
simply allow the judicial processes to go forwart

Mr. Erlinder and the judicial process in this Tribu rtroom with respect to the frial that links

us all in this enterprise.

| understand Mr. Robinson's suggestion that some sort of symbolic gesture needs to be made, but |
wonder if this is the most appropriate symbolic gesture that we can offer: Simply stopping this trial to
protest an independent judicial process that's going on in a separate jurisdiction. To me it seems as if
we would be interfering with a judicial process in a separate jurisdiction. | don't see how thatis
appropriate in the circumstance,

JEAN BAIGENT - ICTR - TRIAL CHAMBER ill - page 9
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So | have no specific recommendation other than to oppose the Defence motions. This trial shouid go
forward. This trial cannot be linked to Mr. Erlinder’s fate or the situation that he put himself in or that he
finds himself s

[ I T

Iyntly of my status as a - speaking for the Prosecution, but not

W the Prosecutor, it seems to me that the most appropriate thing to do is to
ifor to Rwanda to observe the trial process — of the judicial process in

it orities of this Tribunal. But certainly stopping this trial is not going

e situation that — or will resolve the situation that Mr. Erlinder finds

The Prosecution made every effort to create a full public
8o situation, including the representations that come from Mr. Ngoga, and including
inder pronounced recently in Belgium, which the Court can - can read for

Situation is fully — to the extent that the situation can be fully summarised or briefed for the

c mber, | think that has been done by the various submissions that have been made in writing. And
with that, Il - 'l conclude. It's a matter for the Court's discretion. That stopping this trial is not going to
address in any productive manner the situation that Mr. Erlinder finds himself in. Thank you.

21 MR. PRESIDENT:

2 Thank you.

23 MR. ROBINSON:

24 Mr. President, may | have a small time for reply?

25 MR. PRESIDENT:

2% You may.

21 MR. ROBINSON:

28 Thank you. | think the things that Mr. Webster has said are important to address and | think they need
2 to be rebutted. And | appreciate the spirit in which he's made his comments and | don't have any

30 problem with what he has said and he's doing his job.

3

32 First of all, | think really if Mr. Erlinder was arrested for his representation of Victoire Ingabire, who's a
33 candidate for president in Rwanda, or for his lawsuit against President Kagame in the United States, |
k| never would have made that motion and | wouldn't be standing here asking the ICTR to do anything
35 about it.

%

37 While | might sympathise with Mr. Erlinder's plight, | wouldn't see it as the role of the ICTR to be
JEAN BAIGENT - ICTR - TRIAL CHAMBER Iil - page 10
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1 intervening in matters between Rwanda that don't really concer it. But the fact is that what
2 Mr. Erlinder is charged with — and those charges were read to him on Friday — deal exclusively with the
3 comments and papers he's written in connection with his representation of Major Ntabakuze at the
4 ICTR.
5
6 And so therefore as a factual matter, the Tribunal is implicated and involved. And Rwanda is a member
7 state of the United Nations and they have on obligation not to take action which interferes with a fair
8 trial in this Tribunal. And a fair trial is impossible under these circumstances, not only for Mr. Erlinder's
9 client, who finds his lawyer locked up, but for all of us. And Mr. Nzirorera, in particular, whose defence
10 is that there was no state-sponsored genocide in Rwanda.
1"
12 So ! just leave you with five words: | can't do my job. Thank you.
13 MR.WEYL:
14 Mr. President, | have listened to Mr. Webster and he has somehow addressed some of our objections,
15 But the crux of the matter remains that we know that Peter Erlinder was first charged in of
16 statements he had made. That is already documented and is beyond any controvers;
7 know that some emations were stirred because of these charges. And itis ._
18 Rwandan authorities tried to circumvent the
19
2 Maybe 1 did not say this a shof
21 of the Tribunal was ra
2 about Mr. Eriinder's sit
23 being charged for reasol
24 Tribunal was going to contact
25 those charges relating to his m
%
7 This, Mr. President, is also a cause for g of the Tribunal might

23 be good, but when you couch it in those s can understand this to be
2 giving them a free hand to do anything regard "long as they can prove that the case is
K1} not connected to the Tribunal and to Mr. Erfinder's’ here at the Tribunal.

32 So it lays us open to all manner of threat, whereby cases can be brought against us by the Rwandan
kx] authorities who would simply argue that this has nothing to do with the Tribunal, because there were

34 statements made in Brussels, in The Hague, or at a working session in Paris, or somewhere else in the
35 area of the common law.

36

37 So it even went as far as charges — or accusations being made that Peter Erlinder had attempted
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suicide.
You see - 5O fa ere Is no clear stance on the “invaried nature of our mission, then you leave way for

obstacles to the performance of our duties. That is why we urge the

fhond state clearly to the Rwandan authorities that they need to

nd within the context of that cooperation, they must also recognise the
the Ainviolability of the lawyers' duties.

years and | am not able to count the number of

ce lawyers will be in the future, because all of us are under threat. And I'm not referring only to
B< an individual, but I'm referring to the entire work of Defence teams — and my particular duty
as the defence lawyer of Mathieu Ngirumpatse and a Defence lawyer for this Tribunal.

That Is why the Tribunal must have a clear and firm stance in respect of our rights to work as Defence
counsel, as allies of the Tribunal with a view to accomplishing the missions and duties of the Tribunal
without any leeway being given to the Rwandan authorities to shight or - or undermine the rights of the
Defence, particularty in respect of its immunity. Thank you, Mr. President.

(Pages 1 to 12 by Jean Baigent)
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1030H

MR. PRESIDENT:
Well, | think the morming recess coincides with our need for a short deliberation. So we'll take our
recess now.
(Court recessed from 1031H to 1143H)

MR. PRESIDENT:
Yes. We are now in a position to fule on the applications that are before us. This moming we'd
indicated that we thought we would separate the applications from each other. But having heard the
submissions presented, we have decided to give one ruling. And this ruling would include the written
motions filed by Nzirorera and Ngirumpatse as well as the oral appiication made on behalf of Karemera
this moming.

We have listened with interest, and as we have also read with interest, the submissions of all parties.
And we don' think it's necessary to go into detail on the background to these issues. The Chamber

wishes to state quite categorically that it's determined to guarantee a fair trial and to ensure th
the Accused have adequate facilities and time for the preparation and presentation o
that is an issue which we have said several times before and which we reite

Now, we take note that the - when this [

steps to find out whether there wagiilité o
Tribunal. And | would like jodl
procureur general of
record now.

The short answer from the
his work at the ICTR. And an affi
of understanding, which in fact re -
who are on mission in Rwanda.

gnder the memorandum
officials of the Tribunal

We are — have not as yet heard anything or rece Fbrmation which should cause us to
consider that this issue is directly connected with th ribunal. However, we intend to continue to
monitor the situation, and we will be asking the registrar to continue to follow up and report to the
Chamber as matters develop.

| should mention at this stage that there is — that we are a Trial Chamber with our own jurisdiction, and
it's not appropriate for us to impose a remedy — as a remedy action aimed at pressurising another
government or another court to take any particular action. If it tums out that Rwanda is in breach of its

TANYA WEST - ICTR - TRIAL CHAMBER (Il - page 13
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relationship to the Tribunal, then that is an issue which will be addressed by the President of the
Tribunal invoking the powers of the Security Council.

h the Trial Chamber, we're not in a position to express any further opinion on that
is the issue of the conduct of — of our trial. The proceedings have gone
re of the defence of the Accused has been clearly expressed over a

#f Karemera - the Defence case of Karemera has already been closed.

is case presentation. We don't have any reason to — to conclude that
SSions un.«o:a the particular person, Dr. Erinder.

ilf of Nzirorera, we have considered their testimony,
here's any risk involved. With regard to Ngirumpatse,

} conclude his - commence his case, the situation is not much different because he
dhis examinations, his investigations to a considerable extent. And we are aware
jhat the witnesgg who will be called in before the court recess are not likely to be affected by
Baction that the government of Rwanda may - may take.

e - we consider that the immunities which lawyers have while on mission to Rwanda in the pursuit of
their work defending accused persons before this Tribunal does provide sufficient assurances for them
to be able to conduct their work independently and without fear. And | can assure everybody that the

2 Tribunal will be monitoring this carefully. And the — if there's any reason that requires further action, the
2 matter will be reported to the Office of the President who will address this matter with the

23 Security Council.

2% We do not think that it would be an appropriate response to this issue to continue the trial at this time.
2% And for those reasons we - we deny the motion for continuance. We also, as part of our disposition of
14 this matter, direct the registrar to continue monitoring the situation and to report to the Chamber from
23 time to time as matters develop.

29

30

Yes, Mr. Robinson.
31 MR. ROBINSON:
32 Yes, Mr. President. | thank you for your ruling. You've obviously taken a lot of time to think about it,
33 and it's the product of a lot of thought. And | have fo say that | disagree with you conceming the risks of
KT} proceeding, which is fine if we disagree. But you have your responsibilities, and | have mine. And so
35 my responsibility requires that | make a request for withdrawal of the assignment of counsel that was
K’ made when | was assigned to represent Mr. Nzirorera back in 2002.

TANYA WEST - ICTR - TRIAL CHAMBER Ili - page 14
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I'm making this request pursuant to the directive on assignment of counsel, Article or Rule 19(A), and
it's directed to the registrar, pursuant to that rule. And so my intention is to deposit this document
before the registrar with the request that | be allowed to withdraw from my assignment representing

Mr. Nzirorera because | - as | told you, I'm — it's an unacceptable risk to me and to my family to be
proceeding in this case with the defence that we have and subjecting myself to prosecution in Rwanda.
| simply won't do it.

So | would ask that you adjoum this proceeding so that | can present my request for withdrawal to the
registrar and undergo the procedures of Rule 19. And | also wish to inform you that, pursuant to the
code of conduct that applied to the Defence attorneys here at the ICTR, Article 5 says that "In providing
representation to a client, counsel must never permit their independence, integrity, and standards to be
compromised by extemal pressures.”

And as | stand here before you today, | cannot meet that code of conduct, and | cannot comply with th .

code of conduct because the conduct of the Rwandan govemment i jailing lawyers for thei rk in

MR. PRESIDENT:
Yeah. Mr. Robinson, the
requires o be represeiiil
withdrawn is approved, y
to grant an adjournment for

knowledge how that was -- soig will progress. We
don't think that's a good reason to for continuance on
that ground is not allowed.

MR. ROBINSON:
Well, Mr. President, this is now a matter that 3 istrar. So1would like to find a
way o put my matter before the registrar. And courtroom if that's what you order me
to do, but I'm asking you fo aliow me to present my rétuest to the registrar. He has the capacity and
the competence to decide that. And | appreciate it if | could pursue the rights that | have given to me
under the directive on assignment of counsel and that you not interfere with the registrar’s ability to
make a decision at this point, atthough you may at some point have the opportunity to have this matter
before you. Thank you.

MR. PRESIDENT.

Well, you are at liberty to make your application before the registrar. There's no attempt to stop that.
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{'m just saying that we're not adjouming the proceedings for that purpose.
MR. ROBINSON:
Buthere | a

the fourth floor in the courtroom, and the registrar's office is on the third floor. And |
How do | give it to him?

ourceful lawyer. You have been dealing with matters of - this matter
So | don't think you need my advice.

petent lawyers. And as | have stated to the Court before, there is no competent lawyer without a
conscience. Given the decision of the Court, | now must refer to my conscience. | do not intend to
make any comment on the decision of the Trial Chamber, but | simply want to draw the Trial Chamber's
attention to the position in which it has now put me. If my understanding is correct, the Trial Chamber
now believes that | should go to Kigali on Wednesday and then find out whether | will be subjected or
not to the same risks as Mr. Erlinder.
A(Witness entered courtroom)
MR. WEYL:
So must | sacrifice myself, therefore, to such a concrete experience in order to see whether or not the
Tribunal supports me? Particularty in respect of the arguments that may be put forth in respect of my
arrest or non-amrest. | am not ready to expose myself to this type of exercise. And so Mr. Ngirumpatse
cannot enjoy coherent, serene, and full defence.

And as | said a short while ago, the Trial Chamber is indicating to us that the witnesses we intend to call
in July will also be exposed to these types of risks. As | said, one has to consider what the witnesses
will say and also what questions the Prosecutor will put to them and then have to determine with them
whether they accept or not that there was genocide and that their answers will, therefore, expose them
to the Rwandan authorities. My question of conscience, therefore, is, can | take such a risk? And the
answer must be no.
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Now, given that a witniess is a key factor in my — in the proceedings and given that | am, therefore,
expected to exercise restraint in the putting of my questions in view of what the answer of the
Rwandan — or the reaction of the Rwandan government may be — all of these things lead me to the
conclusion that | cannot freely discharge my duties as a lawyer. So | cannot be a lawyer who works
without his full conscience. And, therefore, that would lead to some measure of incompetence.

So the question is, am | able to fulty discharge my mission? Maybe | do not understand things in the
same way as Mr. Robinson. But it is simply an observation that it is materially impossible for me to
discharge my duties without constraint so long as there is a constraint in place against which | do not
have clear guarantees from the Tribunal and in respect of which | must examine my own conscience.
And | must consider issues such as the price that witnesses would have to pay. For all these reasons |
am not able to accomplish my reason — my — my mission for reasons of conscience. And, therefore, |
can only be deemed to be incompetent.

MR. PRESIDENT:
Mr. Weyl, the — we have to consider that this trial did not start today. it has been going on for.
several years. You have been conducting the Defence of your client. You've interrogal
witnesses, and many other witnesses have testified before the Court. Now, yo

conducting their work in conrg
you might — you are afraid of.
necessarily reasonable to draw the
circumstances. And that's the basis
MR. ROBINSON:
Excuse me, Mr. President. | don't wish to q iy it don't you think you ought to get the
information from Rwanda as to what the Smaow . 8 Erlinder? They were read out in court
on Friday. They're contained in my art - newspaper‘article that | attached to my reply brief. And you're
asking us to take a risk. But don't you think you ought to have sufficient information before you ask us
to do that? It's simple to do.
MR. PRESIDENT:
Arrangements have already - the registrar has aiready undertaken this -- this — these enquiries.
MR. ROBINSON:
So why don't we wait until those are completed, and then —-
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MR. PRESIDENT:
Well -

MR. ROBINSON:

-- we can

yard? We can move forward with adequate information, not with each of us

bit of a loss as to what is going on now. But when Mr. Weyl spoke a
application that this Chamber would be in a position to rule on.
Bint, and the last sentence had to do with Mr. Weyl's assessment of

er statement. | don't hear a motion for reconsideration or

g 3::8.“{1&:@@_»888. | have been reviewing Article 19 and the directive that he referred
lind there are clear procedures that he can follow and that will be respected.

So there's really nothing else that anyone can do other than move forward at this stage, given my
understanding of - of - of the Chamber’s ruling.
MR. PRESIDENT:
Mr. Robinson, on the surface your suggestion seems very rational and reasonable. But we had already
considered that, And I thought | had — | thought | had already explained our position on — on that issue.

If Rwanda's behaviour is in violation of its obligations to the — to this trial and this Tribunal, that is an
issue which is monitored by the Security Council, not by a Trial Chamber. So we would not have
Jurisdiction to adjudicate or impose remedies on that. This is a - this is a matter which, through the
Office of the President, is addressed to the Security Council. So we — we are not going to, ata
Trial Chamber level, adjudicate this issue in the way in which you are expecting us to do so.

But | have given you my assurance that if these - if there is a reason to do so, the matter will be
referred to the Security Council promptly for its action, and that, fo our view, is the appropriate channel
in which this matter needs to be addressed.

MR. ROBINSON:
Thank you, Mr. President. But, respectfully, | think you're ignoring the impact of the situation on the
faimess of the trial for Mr. Nzirorera and on the obligations that | have as his counsel. So I'm not asking
you to act as President in — or to take act -- in any way to take action conceming what the
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MR. PRESIDENT:

MR. WEYL:

Rwandan government has with Mr. Erlinder. 1 The -- that does not give me the fatitude to withdraw or submit my registry -- my - my withdrawal to the
2 registry. But also puts me in a position where | feel that | am not competent or apt to defend him. And,

'm only asking you to take action necessary to preserve the faimess of these proceedings and the 3 therefore, | angiiot able to act mindfut of my oath to independently discharge my duties, as is my
integrity of my ability to represent my client. But you've ruled. | understand. And we can move on. 4 jeu Ngirumpatse. That is why | appeal - | apply for a suspension so that | can
Thank you. 5 i:. my client, rather, on this particular matter.

MR. PRESIDENT: \ ,_
Yeah. Thank you, Mr. Robinson. gudian slip, Mr. Weyl, without further comment.
Yes, Mr. Weyl.

MR. WEYL:

Mr. President, in our motion — | do not know whether the Trial Chamber considered this aspect of our
motion, namely, that the Tribunal should use its offices to ask the Rwandan authorities to guarantee
cooperation with the Trial Chamber and contribution to a fair administration of justice whereby the rights
of the Defence will be upheld. So | do not know whether the Trial Chamber fully considered and ) apologies, Mr. President, already. Thank you.
addressed these — this aspect of my mation which ultimately could lead to a suspension of the A
proceedings if this has not been fully examined. sar. Mr. - Mr. Weyl, what we had — what we had heard, which apparently may — may not have
t you said — | acknowledge that. But what we had heard was that you were going fo consult

r lawyer. So my remark was | suppose a futile attempt to be in - lighten the atmosphere somewhat.
So I'm sorry if you took it the wrong way.

MR. WEYL:

2 But then, Mr. President, the fact that you raised the issue once again raises ancther problem facing me,
2 namely, that under the present circumstances | need to talk to the president of my bar association in

23 relation to my oath, and therefore, find out from him whether under these circumstances and, mindful of
24 the symbolism of my robes, whether | can continue to discharge my duties within the context of the

But let me refer to a concrete example. *Accordi

Mr. Weyl, | don't think it's appropri
on this matter. The specific: .
exhibited during my j
this matter was addi

Mr. President, | — | was simply 25 requirements pertaining thereto. For this reason |, therefore, apply for a suspension, not only to consult

MR. PRESIDENT: 26 with my client but also to contact the president of my bar association on this matter. Thank you,

Mr. Weyl, | think that we have add where we have made a 27 Mr. President.
ruling on your motion. | think we should p 28 MR. PRESIDENT:

MR. WEYL: ‘ 2 Ali right. We — Mr. Weyl, we — we note your submissions, your concems. We think we are going to
Mr. President, if we were to proceed in these ¢ me say that Mr. Ngirumpatse's lawyer is 30 deny your application. This is not your witness. | think we can move forward. The issues connected
now under pressure, under threat and - who does nét have a sense of independence. And that, 3 with your trip to Rwanda, we don't need to address immediately anymore. And | think we should just —
therefore, raises a matter of conscience for me. 32 just proceed.

kx]
| would like to discuss this issue with him. Maybe we will talk about the situation of the Defence teams KT Good — good - yeah. Good aftemoon, Mr. Witness.
as at now and to see how their mission can be discharged in circumstances where, according to my 35 THE WITNESS:
concems, | do not feel free with regard to my statements, my actions, and my undertakings. 3% Bonjour.

37 MR. PRESIDENT:

=N
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Yes. Your - I'm somy that your initial attendance was affected by discussions on matters which were

not connected directly to your testimony.

MR. WEYL:
Mr. President, my apologies. But 1 think there was a translation problem. | said that under the
circumstances, and in a joint triai where Mr. Ngirumpatse is also concemned, | don't know if | can
continue to sit here. And I will, therefore, wish that we adjourn so that | consult my professional order
s0 that my ~ the president of my bar association can tell me whether my continuing with the trial is
consistent with my oath of office and my professional obligations.
| cannot remain in this courtroom with that uncertainty without the Tribunal having given me the
permission and, therefore, adjoumned so that | can consult the person before whom | am answerable
insofar as my professional obligations are concemed. I'm talk ~ and I'm talking about the president of
my bar association. So | do — would like that we suspend proceedings so that | consult the president of
my bar association.

MR. PRESIDENT:
Now, Mr. Weyl, there was no translation error. | understood exactly what your applice
your application was denied. We are the Judges in this Tribunal. You will have
consult your bar association and you're at liberty to do 0. But as of now Wil
Mr. Witness.

THE WITNESS:
Oui.

MR. PRESIDENT:
Are you hearing what's goi

THE WITNESS:
What is going on?

MR. PRESIDENT:

That's probably quite an appropriate resp . was a little bit — but - but

you are hearing, and you are - and we're

Now, you — you have been brought here to give evidence on behalf of Joseph Nzirorera. Andasa
preliminary step, you have to take an oath to tell the truth. And the registrar witl now assist you to do
that.

THE WITNESS:
By being in the box all moming, | don' think it would be appropriate for me to start now because right
now | am hungry. | would, therefore, like to ask whether | can be granted leave to go and eat before
coming back, if that is possible.
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1 MR. PRESIDENT:
2 Mr. Witness.
3 THE WITNESS:
4 Ouj

ppeared that you did not understand what was going on, then | will

in your answer.

ist you in taking the oath, please.

dminister the oath, please.
by Janvier Busogi in French)

Thank you very much.

21 MR. PRESIDENT:

2 Now, you — you'll give your testimony by responding to questions put to you by counsel designated for
23 that purpose. And you'li respond, first of all, to counsel representing Mr. Joseph Nzirorera.

4

25 I'm sonry. s this — is this * of this witness?

26 MR. ROBINSON:

7 No, Mr. President.

28 MR. PRESIDENT:

2 This ~ this is a new witness; right?

30 MR. ROBINSON:

3 Yes.

32 MR. PRESIDENT:

33 | - I'm somy.

34 MR. ROBINSON:

35 No problem.

3%

37 Mr. Witness — excuse me, Mr. President, the gentieman in front of you is Janvier Busogi. He's

TANYA WEST - ICTR - TRIAL CHAMBER Il - page 22







